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INTRODUCTION

The Committee on Federal Civil Jury Instructions for the Seventh Circuit drafted these
proposed pattern jury instructions. The Circuit Council has approved the publication of these
instructions, but has not approved their content.

These are pattern instructions, no more, no less. No trial judge is required to use them,
and the Committee, while hopeful that they will provide an effective template in most trials,
strongly recommends that each judge review the instructions to be sure each fits the case on
trial. The Committee hopes this work will ease the burden on trial counsel in proposing jury
instructions and the burden on trial judges in preparing them. Briefer instruction conferences
allow more efficient use of jurors’ time.

The Committee set about its task with two primary goals: 1) to state accurately the law
as understood in this circuit; 2) to help judges communicate more effectively with juries
through the use of simple language in short declarative sentences in the active voice. We
tried to keep the instructions as brief as possible and avoid instructions on permissive
inferences. The Committee strongly endorses the practice of providing the jurors with written
copies of the instructions as given, without notations identifying the source of any
instruction.

The Committee’s intent was to address the areas of federal law most frequently
covered in jury trials in this circuit — broadly speaking, employment discrimination and
constitutional torts. The Committee thought it inappropriate to venture instructions on
substantive state law, and urges the user faced with a diversity case to consult the pattern
instructions of the state whose law produces the rule of decision. Even in diversity cases,
though, the Committee recommends use of the general and in-trial instructions in Chapters
1 and 2 of these pattern instructions. The Committee chose not to attempt to include
instructions for the less common federal question cases (e.g., FELA, intellectual property,
antitrust) lest completion of the first edition be delayed. The Committee anticipates including
FELA instructions in subsequent revisions.

The instructions were drafted with the expectation that certain modifications will be
made routinely. The instructions use the capitalized terms “Plaintiff” and “Defendant” to
refer to the parties; the Committee recommends that the parties’ names be substituted in each
case. The same is true when other descriptive terms are used (i.e., Witness, Employer,
Supervisor, etc.). The Committee generally has used masculine pronouns rather than the
clumsier his/her, he/she, or him/her in these instructions to make it easier to scan the text; the
user should exercise special care to make each instruction gender-appropriate for a particular
case. Phrases and sentences that appear in brackets are alternatives or additions to
instructions, to be used when relevant to the particular case on trial. The introductory
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instructions in Chapter 1 provide some definitions for terms used in the substantive
instructions.

The committee consisted of Chief District Judge Robert L. Miller, Jr. (N.D. Ind.)
(Chair), Circuit Judge Terence T. Evans, District Judge Jeanne E. Scott (C.D. Ill.), District
Judge Matthew F. Kennelly (N.D. I11.), District Judge Philip G. Reinhard (N.D. Ill.), District
Judge Virginia Kendall (N.D. I11.), Joel Bertocchi (Mayer, Brown, Rowe & Maw, Chicago),
Lory Barsdate Easton (Sidley Austin Brown & Wood, Chicago), Max W. Hittle (Krieg
Devault Alexander & Capehart, Indianapolis), lain Johnston (Holland & Knight, Chicago),
Dennis R. McBride (U.S. Equal Employment Opportunity Commission, Milwaukee),
Howard A. Pollack (Godfrey & Kahn, Milwaukee), Richard H. Schnadig and Michael
Cleveland (Vedder Price Kaufman & Kammbholz, Chicago), Thomas Walsh (US Attorney’s
Office, Chicago), and Don Zoufal (City of Chicago). The reporter was Andrew R. Klein,
Associate Dean for Academic Affairs and Paul E. Beam Professor of Law at Indiana
University School of Law - Indianapolis.

Several subcommittees provided enormous assistance to the Committee through work
in discrete areas. Without the work of those attorneys, the Committee’s work would have
taken far longer. The Committee and all users of these pattern instructions owe a large debt
of gratitude to the members of those subcommittees who did not also serve on the
Committee: Magistrate Judge Sidney Schenkier, Ms. Meredith Addy, Mr. James P. Baker,
Ms. Sharon Baldwin, Ms. Carol Anne Been, Mr. Edward Brennan, Ms. Jonelle Burnham, Mr.
James P. Chapman, Ms. Sally Elson, Mr. William Frazier, Mr. James Hall, Mr. Patrick
Harrington, Ms. Laurie Haynie, Mr. William Hooks, Ms. Mary Lee Leahy, Mr. David Locke,
Mr. Patrick J. Londrigan, Ms. Karen McNaught, Mr. Edward Manzo, Mr. David Melton, Ms.
Patricia Mendoza, Mr. Paul W. Mollica, Mr. John Ouska, Mr. Mark Partridge, Mr. Thomas
Peters, Mr. L. Steven Platt, Mr. Joseph Polick, Mr. Ronald Stearney. Ms. Monica Thompson,
Mr. Joel Tragesser, Mr. Donald Rupert, Mr. Paul Vickrey, and Mr. James White.

The Committee also thanks the law firms that hosted the Committee’s working
sessions — Mayer, Brown, Rowe & Maw; Sidley Austin Brown & Wood; Vedder Price
Kaufman & Kammholz; Holland & Knight; Hinshaw & Culbertson; Brinks, Hofer, Gilson
& Lione; and Husch, Blackwell, Sanders, Welsh & Katz. Their hospitality allowed the
Committee to use its meeting time as efficiently as possible.

The Committee also wishes to thank the judges, attorneys, and organizations that
offered comments on the draft the Committee caused to be posted on the Internet. Those
people and organizations include attorneys Terrill Albright (Indianapolis, IN), Jeanne Bailor,
George Bellas (Chicago, IL), Dmitry Feofanov (Dixon, IL), Ryan Fountain (Mishawaka, IN),
Mara Georges (City of Chicago Corporation Counsel), William Goren (Naperville, IL), Brian
Hagerty (St. Paul, MN), Deborah Hamilton (Chicago, IL), John Hamilton (South Bend, IN),
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Bruce Hugon (Indianapolis, IN), Thomas Hurka (Chicago, IL), David R. Pekarek Krohn
(Northwestern University School of Law), John Maley (Indianapolis, IN), Allan Sternstein
(Chicago, IL), Gordon Waldron (Chicago, IL), Jeffrey Wrage (Valparaiso, IN); Chief Circuit
Judge Frank Easterbrook , District Judges Milton Shadur, John Grady, and Barbara Crabb,
Magistrate Judges Nan Nolan and Andrew Rodovich; the Chicago Lawyers’ Committee for
Civil Rights Under the Law, the Illinois State Bar Association, NELA-Illinois (National
Employment Lawyers Association), Northwest Suburban NOW (National Organization for
Women), the Seventh Circuit Bar Association, the pro se law clerks of the United States
District Court for the Northern District of Indiana, Seyfarth Shaw LLP, and Ms. Lesa
Bauman. Every comment triggered discussion and re-evaluation; many comments produced
change. We deeply appreciate the time and thought those people and organizations
contributed to the Committee’s work.

Finally, the Committee offers its thanks to Chief Judge Joel M. Flaum, who initiated
this project and gave the Committee members the privilege of making this contribution to the
handling of civil trials in this circuit. The Committee will continue its work, regularly
modifying the instructions and comments as made necessary by evolving case law, and
expanding the topics covered by this work. We are grateful to Chief Judge Flaum for this
continuing honor of serving.
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1. GENERAL INSTRUCTIONS
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1.01 FUNCTIONS OF THE COURT AND THE JURY

Members of the jury, you have seen and heard all the evidence and arguments of the
attorneys. Now I will instruct you on the law.

You have two duties as a jury. Your first duty is to decide the facts from the evidence
in the case. This is your job, and yours alone.

Your second duty is to apply the law that I give you to the facts. You must follow
these instructions, even if you disagree with them. Each of the instructions is important, and
you must follow all of them.

Perform these duties fairly and impartially. [Do not allow [sympathy/prejudice
/fear/public opinion] to influence you.] [ You should not be influenced by any person’s race,
color, religion, national ancestry, or sex.]

Nothing I say now, and nothing I said or did during the trial, is meant to indicate any
opinion on my part about what the facts are or about what your verdict should be.

Committee Comments

The bracketed material in the fourth paragraph should not be given unless a party has a
legitimate concern about the possibility of influence by one or more of these factors. The Committee
does not recommend that these issues be addressed routinely in every case. The list of improper
factors in the last sentence of the fourth paragraph is not intended to be exclusive, and may be
modified to reflect the circumstances of a particular case.
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1.02 NO INFERENCE FROM JUDGE’S QUESTIONS

During this trial, I have asked a witness a question myself. Do not assume that
because I asked questions I hold any opinion on the matters I asked about, or on what the
outcome of the case should be.

Committee Comments

A trial judge, of course, may interrogate witnesses. FED. R. EVID. 614(b); see Ross v. Black
& Decker, Inc., 977 F.2d 1178, 1187 (7th Cir. 1992) (““A trial judge may not advocate on behalf of
a plaintiff or a defendant, nor may he betray even a hint of favoritism toward either side. This
scrupulous impartiality is not inconsistent with asking a question of a witness in an effort to make
the testimony crystal clear for the jury. The trial judge need not sit on the bench like a mummy when
his intervention would serve to clarify an issue for the jurors. The brief, impartial questioning of the
witness by the judge, as the record reflects, to make the witness’ testimony clearer was entirely
proper . . ..”"); Beetler v. Sales Affiliates, Inc., 431 F.2d 651, 654 (7th Cir. 1970)(trial judge, in aid
of truth and in furtherance of justice, may question a witness in an impartial manner) (citing United
States v. Miller, 395 F.2d 116 (7th Cir. 1968)).

An instruction reminding the jury that the judge has not intended to give any opinion or
suggestion as to what the verdict should be may be helpful. See United States v. Siegel, 587 F.2d
721,726 (5th Cir. 1979) (no interference with right of fair trial where questions asked by judge, for
clarification, were coupled with cautionary instructions to jury); United States v. Davis, 89 F.3d 836
(6th Cir. 1996) (per curiam, unpublished) (no plain error where judge’s statements were factually
correct and jury was instructed not to consider the judge’s comments, questions and rulings as
evidence); EIGHTH CIRCUIT MANUAL OF MODEL CIVIL JURY INSTRUCTIONS 3.02 (2001); but see
United States v. Tilghman, 134 F.3d 414,421 (D.C. Cir. 1998) (“Although jury instructions can cure
certain irregularities . . . [where] the trial judge asked questions, objected to by counsel, that could
have influenced the jury’s assessment of the defendant’s veracity, such interference with jury
factfinding cannot be cured by standard jury instructions.”); United States v. Hoker, 483 F.2d 359,
368 (5th Cir. 1973) (“No amount of boiler plate instructions to the jury — not to draw any inference
as to the judge’s feelings” can be expected to remedy extensive and prosecutorial questioning by
judge.).
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1.03 ALL LITIGANTS EQUAL BEFORE THE LAW

In this case [one/some] [of] the [defendants/plaintiffs/parties] [is a/are] corporation[s].
All parties are equal before the law. A corporation is entitled to the same fair consideration
that you would give any individual person.

Committee Comments

A court may choose to modify the first and third sentences of this instruction for other types
of litigants.
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1.04 EVIDENCE

The evidence consists of the testimony of the witnesses [,] [and] the exhibits admitted
in evidence [, and stipulation[s]]

[A stipulation is an agreement between both sides that [certain facts are true] [that a
person would have given certain testimony]. ]

[T have taken judicial notice of certain facts. You must accept those facts as proved.]

Committee Comments

Rule 201 of the Federal Rules of Evidence governs judicial notice of adjudicative facts.
Judicial notice may be taken at any stage of the proceedings, but generally only after the parties have
been afforded an opportunity to be heard on the matter. Rule 201(g) requires the court in civil cases
to “instruct the jury to accept as conclusive any fact judicially noticed.” It may be advisable to
explain the reasoning behind the taking of judicial notice in a particular instance (such as “matters
of common knowledge”) if it is thought necessary to reinforce the command of the instruction. See
Shapleigh v. Mier, 299 U.S. 468, 475 (1937) (“To say that a court will take judicial notice of a fact,
whether it be an event or a custom or a law of some other government, is merely another way of
saying that the usual forms of evidence will be dispensed with if knowledge of the fact can
otherwise be acquired .... But the truth, of course, is that judicial notice and judicial knowledge are
far from being one.”). If the jury has not been informed of the facts judicially noticed, those facts
should be described when this instruction is given.
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1.05 DEPOSITION TESTIMONY

During the trial, certain testimony was presented to you by [the reading of a
deposition/depositions] [and video]. You should give this testimony the same consideration
you would give it had the witness[es] appeared and testified here in court.

Committee Comments

See generally Sandridge v. Salen Offshore Drilling Co., 764 F.2d 252, 259 (5th Cir. 1985)
(noting that “[a] trial court may not properly instruct a jury that a written deposition is entitled to
less weight than live testimony” and, by analogy, improper to instruct a jury that a written deposition
is entitled to less weight than a videotaped deposition); In re Air Crash Disaster, 635 F.2d 67, 73
(2d Cir. 1980) (by implication, approving instruction that deposition testimony “is entitled to the
same consideration and is to be judged as to credibility and weighted and otherwise considered by
you in the same way as if the witness has been actually present in court™); Wright Root Beer Co. v.
Dr. Pepper Co., 414 F.2d 887, 889-891 (5th Cir. 1969) (prejudicial and erroneous to instruct jury
that “discovery” depositions are entitled to less weight than testimony of live witness). The
Committee recommends that Instruction 2.08 also be given at the time the deposition testimony is
presented to the jury.

9 (2005 rev.)



1.06 WHAT IS NOT EVIDENCE
Certain things are not to be considered as evidence. I will list them for you:

First, if I told you to disregard any testimony or exhibits or struck any testimony or
exhibits from the record, such testimony or exhibits are not evidence and must not be
considered.

Second, anything that you may have seen or heard outside the courtroom is not
evidence and must be entirely disregarded. [This includes any press, radio, Internet or
television reports you may have seen or heard. Such reports are not evidence and your verdict
must not be influenced in any way by such publicity.]

Third, questions and objections or comments by the lawyers are not evidence.
Lawyers have a duty to object when they believe a question is improper. You should not be
influenced by any objection, and you should not infer from my rulings that I have any view
as to how you should decide the case.

Fourth, the lawyers’ opening statements and closing arguments to you are not
evidence. Their purpose is to discuss the issues and the evidence. If the evidence as you
remember it differs from what the lawyers said, your memory is what counts.

Committee Comments

An instruction that arguments, statements and remarks of counsel are not evidence is helpful
in curing potentially improper remarks. See Mayall v. Peabody Coal Company,7F.3d 570,573 (7th
Cir. 1993); Valbut v. Pass, 866 F.2d 237, 241-242 (7th Cir. 1989).

With regard to publicity, this instruction tracks SEVENTH CIRCUIT FEDERAL CRIMINAL JURY
INSTRUCTIONS § 1.06 (1999), which is in accord with that approved in United States v. Coduto, 284
F.2d 464, 468 (7th Cir. 1961). While the criminal precedents relating to publicity have their origins
in the Sixth Amendment, see Gentile v. State Bar of Nevada, 501 U.S. 1030 (1991); U.S. v. Thomas,
463 F.2d 1061, 1063-1064 (7th Cir. 1972), parallel protection under the Seventh Amendment may
be available to civil litigants. See Gutierrez-Rodrigues v. Cartagena et al., 882 F.2d 553, 570 (1st
Cir. 1989) (implying that trial publicity can lead to a mistrial if it interferes with “the Seventh
Amendment right to a civil trial by an impartial jury.”); see generally Haley v. Blue Ridge Transfer
Co., 802 F.2d 1532, 1535 n.4 (4th Cir. 1986), citing McCoy v. Goldston 652 F.2d 654, 656 (6th Cir.
1981) (“The right to an impartial jury in civil cases is inherent in the Seventh Amendment’s
preservation of a ‘right to trial by jury’ and the Fifth Amendment’s guarantee that ‘no person shall
be denied of life, liberty or property without due process of law.’”); but cf. Chicago Council of
Lawyers v. Bauer et al., 522 F.2d 242, 258 (7th Cir. 1975) (in context of restrictions on attorney
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comments outside the courtroom in a civil trial, Sixth Amendment “impartial jury” guarantee
requires greater insularity against unfairness than Seventh Amendment “trial by jury” guarantee.).
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1.07 NOTE-TAKING

Any notes you have taken during this trial are only aids to your memory. The notes
are not evidence. If you have not taken notes, you should rely on your independent
recollection of the evidence and not be unduly influenced by the notes of other jurors. Notes
are not entitled to any greater weight than the recollections or impressions of each juror about
the testimony.

Committee Comments

To the extent note-taking is permitted, a cautionary instruction on these issues at the
commencement of trial would be advisable. See United States v. Rhodes, 631 F.2d 43, 46 (5th Cir.
1980). See also NINTH CIRCUIT MANUAL OF MODEL CIVIL JURY INSTRUCTIONS 4.2 (2001); FIFTH
CIRCUIT PATTERN JURY INSTRUCTIONS (CIVIL) 2.21 (2004). Cf. Winters v. United States, 582 F.2d
1152, 1154 (7th Cir. 1978) (foreman reading another juror’s notes to jury did not constitute
impermissible extraneous influence on jury).
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1.08 CONSIDERATION OF ALL EVIDENCE
REGARDLESS OF WHO PRODUCED

In determining whether any fact has been proved, you should consider all of the
evidence bearing on the question regardless of who introduced it.
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1.09 LIMITED PURPOSE OF EVIDENCE

You will recall that during the course of this trial I instructed you that I admitted
certain evidence for a limited purpose. You must consider this evidence only for the limited
purpose for which it was admitted.

Committee Comments

The court should instruct the jury on any limited purpose of evidence at the time the evidence
is presented. That instruction may be in the following form: “The [following] [preceding] evidence
concerning [describe evidence] is to be considered by you [describe purpose] only and for no other

purpose.”

See Berry v. Deloney, 28 F.3d 604, 608 (7th Cir. 1994) (in §1983 suit against truant officer
with whom student plaintiff had sexual relationship, limiting instruction on evidence, offered solely
for purpose of determining damages, of plaintiff’s other sexual activity “dispelled any potential
prejudice against the plaintiff”); see also Miller v. Chicago & N.W. Transport. Co., 925 F. Supp.
583, 588 (N.D. IIl. 1996) (in FELA case, adopting limiting instruction regarding evidence of
regulatory standards suggesting noise level guidelines where standards were not binding on the
defendant).

If practicable, the court may wish to remind the jury of the specific evidence so admitted and
the specific purpose for which it was admitted.
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1.10 EVIDENCE LIMITED TO CERTAIN PARTIES

Each party is entitled to have the case decided solely on the evidence that applies to
that party. You must consider the evidence concerning [describe evidence if practicable]
only in the case against [Par#y]. You must not consider it against any other party.

Committee Comments

See FED. R. EVID. 105; NINTH CIRCUIT MANUAL OF MODEL CIVIL JURY INSTRUCTIONS 3.11
(2001); EIGHTH CIRCUIT MANUAL OF MODEL CIVIL JURY INSTRUCTIONS 2.08A (2001); United
States v. Cochran, 955 F.2d 1116, 1120-1121 (7th Cir. 1992) (district court’s limiting instructions
sufficient to “counter any potential ‘spillover effect’ of the evidence” against co-defendants).
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1.11 WEIGHING THE EVIDENCE

You should use common sense in weighing the evidence and consider the evidence
in light of your own observations in life.

In our lives, we often look at one fact and conclude from it that another fact exists. In
law we call this “inference.” A jury is allowed to make reasonable inferences. Any inference
you make must be reasonable and must be based on the evidence in the case.

Committee Comments

While the term “inference” is not used in common parlance, it was retained here, and
defined, as a shorthand in order to avoid the need to repeat the same point elsewhere in the
instructions. This instruction may not be needed in certain technical types of cases or cases that rely
heavily on expert testimony.
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1.12 DEFINITION OF “DIRECT”
AND “CIRCUMSTANTIAL” EVIDENCE

You may have heard the phrases “direct evidence” and “circumstantial evidence.”
Direct evidence is proofthat does not require an inference, such as the testimony of someone
who claims to have personal knowledge of a fact. Circumstantial evidence is proof of a fact,
or a series of facts, that tends to show that some other fact is true.

As an example, direct evidence that it is raining is testimony from a the witness who
says, “I was outside a minute ago and I saw it raining.” Circumstantial evidence that it is
raining is the observation of someone entering a room carrying a wet umbrella.

The law makes no distinction between the weight to be given to either direct or
circumstantial evidence. You should decide how much weight to give to any evidence. In
reaching your verdict, you should consider all the evidence in the case, including the
circumstantial evidence.

Committee Comments

The phrase “circumstantial evidence” is addressed here because of its use in common
parlance and the likelihood that jurors may have heard the term outside the courtroom.
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1.13 TESTIMONY OF WITNESSES
(DECIDING WHAT TO BELIEVE)

You must decide whether the testimony of each of the witnesses is truthful and
accurate, in part, in whole, or not at all. You also must decide what weight, if any, you give
to the testimony of each witness.

In evaluating the testimony of any witness, [including any party to the case,] you may
consider, among other things:

the ability and opportunity the witness had to see, hear, or know the
things that the witness testified about;

- the witness’s memory;

- any interest, bias, or prejudice the witness may have;
- the witness’s intelligence;

- the manner of the witness while testifying;

- [the witness’s age];

- and the reasonableness of the witness’s testimony in light of all the
evidence in the case.

Committee Comments

The portion of the instruction relating to age should be given only when a very elderly or a
very young witness has testified.
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1.14 PRIOR INCONSISTENT STATEMENTS [OR ACTS]

You may consider statements given by [Party] [ Witness under oath] before trial as
evidence of the truth of what he said in the earlier statements, as well as in deciding what
weight to give his testimony.

With respect to other witnesses, the law is different. If you decide that, before the trial,
one of these witnesses made a statement [not under oath] [or acted in a manner] that is
inconsistent with his testimony here in court, you may consider the earlier statement [or
conduct] only in deciding whether his testimony here in court was true and what weight to
give to his testimony here in court.

[In considering a prior inconsistent statement[s] [or conduct], you should consider
whether it was simply an innocent error or an intentional falsehood and whether it concerns
an important fact or an unimportant detail.]

Committee Comments

a. Statements Under Oath and Admissions by Party-Opponents: Where prior
inconsistent statements have been admitted only for impeachment, FED. R. EVID. 105 gives a party
the right to a limiting instruction explaining that use of the prior inconsistent statement is limited
to credibility. See United States v. Hall, 109 F.3d 1227, 1237 (7th Cir. 1997) (instruction on
impeachment need be given only if impeachment was reasonably raised by the evidence). A court
should not give such a limiting instruction, however, if the prior inconsistent statement was “given
under oath subject to the penalty of perjury at a trial, hearing, or other proceeding or in a
deposition,” FED. R. EVID. 801(d)(1)(A), or if the prior statement is considered an admission by a
party-opponent under FED. R. EVID. 801(d)(2). These statements are not hearsay and may be used
to prove the truth of the matters asserted. This instruction should be adapted to fit the situation in
which the prior inconsistent statements have been admitted.

b. Prior Inconsistent Conduct: Bracketed material in the second paragraph regarding
inconsistent conduct is used by state courts in Indiana and Illinois and is consistent with Seventh
Circuit standards. See ILLINOIS PATTERN INSTRUCTIONS (CIVIL) § 1.01(4) (2000); INDIANA PATTERN
JURY INSTRUCTIONS—CIVIL 2D 3.05 (2003); see also Molnar v. Booth, 229 F.3d 593, 604 (7th Cir.
2000) (evidence of prior inconsistent conduct of defendant in sexual harassment case admissible for
impeachment of defendant’s testimony that he had never asked out a person under his supervision).

c. Weighing the Effect of a Discrepancy: The third paragraph of this instruction
regarding how the jury should weigh the effect of a discrepancy is based on the general principle
that jurors are free to credit or discredit evidence in light of what they observe at trial and their own
experience. See U.S. v. Boykins, 9 F.3d 1278, 1286 n.1 (7th Cir. 1993) (approving an instruction
which included the following language: “In weighing the effect of discrepancy [in evidence], always
consider whether it pertains to a matter of importance or an unimportant detail, and whether the
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discrepancy results from innocent error or intentional falsehood.”); United States v. Baron, 602 F.2d
1248, 1254 (7th Cir. 1979) (finding no prejudicial error where court did not instruct that jury may
reject all testimony of a witness shown to testify falsely regarding any material matter where court
“told the jurors that they could find from inconsistencies in [the] testimony and failures of
recollection as well from other facts that [the] testimony was totally unworthy of belief, but that they
were not required to find that he was lying solely on the basis of differences in recollections over
details”); see also United States v. Monzon, 869 F.2d 338, 346 (7th Cir. 1989) (disapproving of
falsus in uno, falsus in omnibus instruction and upholding 7th Cir. Crim. Instruction; defendant has
right only to instruction that jury should consider inconsistencies in witness testimony in
determining witness credibility).
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1.15S IMPEACHMENT OF WITNESS — CONVICTIONS

You have heard evidence that [Name] has been convicted of a crime. You may
consider this evidence only in deciding whether [ Name ’s] testimony is truthful in whole, in
part, or not at all. You may not consider this evidence for any other purpose.

Committee Comments

The admissibility of prior convictions to impeach a witness’s credibility is governed by FED.
R.EVID. 609. See Committee Comment accompanying SEVENTH CIRCUIT FEDERAL CRIMINAL JURY
INSTRUCTIONS § 3.05 (1999) (“Impeachment - Defendant - Convictions™); see also Young v. James
Green Management, Inc., 327 F.3d 616, 625-626 (7th Cir. 2003) (suit for wrongful termination
based on race); Wilson v. Williams, 182 F.3d 562 (7th Cir. 1999) (en banc) (§1983 claim against
prison guard) ; Campbellv. Green, 831 F.2d 700 (7th Cir. 1987) (§1983 claim against prison guards)
for use of prior convictions in civil cases.

This instruction differs from the cautionary Instruction 2.11, which avoids reference to
truthfulness while the witness is on the stand.
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1.16 LAWYER INTERVIEWING WITNESS

It is proper for a lawyer to meet with any witness in preparation for trial.
Committee Comments

This instruction should be given where evidence regarding an attorney’s meeting with a
witness has been the subject of trial testimony.
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1.17 NUMBER OF WITNESSES

Y ou may find the testimony of one witness or a few witnesses more persuasive than
the testimony of a larger number. You need not accept the testimony of the larger number
of witnesses.
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1.18 ABSENCE OF EVIDENCE
The law does not require any party to call as a witness every person who might have
knowledge of the facts related to this trial. Similarly, the law does not require any party to
present as exhibits all papers and things mentioned during this trial.

Committee Comments

This language is generally consistent with second sentence of the SEVENTH CIRCUIT
FEDERAL CRIMINAL JURY INSTRUCTIONS § 3.24 (1999).

24 (2005 rev.)



1.19 ADVERSE INFERENCE FROM MISSING WITNESS

[ Witness] was mentioned at trial but did not testify. You may, but are not required to,
assume that [ Witness ’s] testimony would have been unfavorable to [Plaintiff] [Defendant].

Committee Comments

This instruction should be given only if there is evidence from which the jury could find (1)
that the missing witness was physically available only to the party against whom the inference
would be drawn, or (2) that the missing witness has a relationship with that party that practically
renders the testimony unavailable to that party’s adversary. Oxman v. WLS-TV, 12 F.3d 652, 661
(7th Cir. 1993); Chicago Coll. of Osteopathic Med. v. George A. Fuller Co., 719 F.2d 1335, 1353
(7th Cir. 1983); see also Fey v. Walston & Co.,493 F.2d 1036, 1053 (7th Cir. 1974) (where missing
witness was beyond subpoena power of defendants and there was evidence both that missing witness
was available to adverse party and that missing witness’s testimony could have thrown significant
light on crucial question in case, it was error to instruct that jury may infer missing witness’s
testimony would be merely “of no aid” rather than “adverse” to non-producing party’s case). Note
that the Seventh Circuit appears to require more than mere “reasonable availability” of the witness
to the party against whom the adverse inference is permitted. Compare 3 KEVINF. O’MALLEY, JAY
E. GRENIG & HON. WILLIAM C. LEE, FEDERAL JURY PRACTICE AND INSTRUCTIONS § 104.25 (5th ed.
2000) (adverse inference may be applied to missing witness “who has knowledge about the facts in
issue, and who is reasonably available to the party, and who is not equally available to the other
party”), with Oxman v. WLS-TV, 12 F.3d at 661 (complaining party must establish that missing
witness “was peculiarly in the power of the other party to produce”).

The court has broad discretion in determining whether to give a missing witness instruction
and in supervising closing arguments to ensure that counsel does not make reference to matters not
in evidence. Hoffman v. Caterpillar, Inc., 368 F.3d 709, 716-717 (7th Cir. 2004); cf. SEVENTH
CIRCUIT FEDERAL CRIMINAL JURY INSTRUCTIONS § 3.24 (1999) Committee Comment (explaining
that trial court must make advance ruling before missing witness instruction may be given or
inference argued to jury, and noting particular issues with inference in criminal context). The court
may decline a missing witness instruction, and may refuse argument on the adverse inference, if the
party against whom the inference would be drawn offers a sufficient explanation for the decision
not to call the witness and/or if the testimony would be unnecessarily duplicative. Hoffman v.
Caterpillar,368 F.3d at 716-717. Some authorities (citing decisions from other circuits) suggest that
these questions may be submitted to the jury. See LEONARD B. SAND, JOHN S. SIFFERT, WALTER P.
LOUGHLIN, STEVEN A. REISS, NANCY BATTERMAN, MODERN FEDERAL JURY INSTRUCTIONS, Form
Instruction 75-3 (2004) (“In deciding whether to draw this inference, you should consider whether
the witness’ testimony would merely have repeated other testimony and evidence already before
you. You may also consider whether the defendant had a reason for not calling this witness which
was explained to your satisfaction.”).
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A curative instruction may be appropriate where the issue arises during closing argument or
at some other time in trial and the necessary prerequisites for an adverse inference have not been
established. See FIFTH CIRCUIT PATTERN JURY INSTRUCTIONS (CIVIL) § 2.9 (2004) (“(Name of
Witness) was available to both sides. Thus [the plaintiff] [the defendant] cannot complain that
(Witness) was not called to testify, because (Party) could have called (Witness).”). See also
Instruction 1.18 on absence of witness and/or evidence (not all available evidence must be

presented).

As to missing or destroyed evidence, see Instruction 1.20.
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1.20 SPOLIATION/DESTRUCTION OF EVIDENCE

[Party] contends that [ Other Party] at one time possessed [describe evidence allegedly
destroyed]. However, [ Other Party] contends that [evidence never existed, evidence was not
in its possession, evidence was not destroyed, loss of evidence was accidental, etc.].

You may assume that such evidence would have been unfavorable to [Other Party]
only if you find by a preponderance of the evidence that:

(1) [Other Party] intentionally [destroyed the evidence] [caused the evidence
to be destroyed]; and

(2) [Other Party] [destroyed the evidence] [caused the evidence to be
destroyed] in bad faith.

Committee Comments

See Miksis v. Howard, 106 F.3d 754, 762-763 (7th Cir. 1997) (party seeking adverse
inference must prove that other party intentionally destroyed evidence in bad faith). The Seventh
Circuit “requires a showing of an intentional act by the party in possession of the allegedly lost or
destroyed evidence” to support a missing or destroyed evidence instruction. Spesco, Inc. v. General
Elec. Co., 719 F.2d 233, 239 (7th Cir. 1983); see also Adkins v. Mid-America Growers, Inc., 141
F.R.D. 466,473 (N.D. I1l. 1992) (“In cases where evidence has been intentionally destroyed, it may
be presumed that the materials were relevant.”). If the facts are not in dispute, the court ordinarily
will decide the sanction for an intentional and bad faith spoliation, which might include an
instruction with an inference such as that set forth in this instruction.
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1.21 EXPERT WITNESSES

You have heard [a witness] [witnesses] give opinions about matters requiring special
knowledge or skill. You should judge this testimony in the same way that you judge the
testimony of any other witness. The fact that such person has given an opinion does not mean
that you are required to accept it. Give the testimony whatever weight you think it deserves,
considering the reasons given for the opinion, the witness’s qualifications, and all of the other
evidence in the case.

Committee Comments

See FED.R. EVID. 602, 701-705. See generally United States v. Mansoori, 304 F.3d 635, 654
(7th Cir. 2002), cert. denied 538 U.S. 967, 123 S. Ct. 1761, 155 L.Ed.2d 522 (2003) (approving
instruction to jury that “the fact an expert has given an opinion does not mean that it is binding upon
you” and finding no prejudice where witness testified as both expert and fact witness); United States
v. Serafino, 281 F.3d 327, 330-331 (1st Cir. 2002) (court mitigated “whatever special aura the jury
might otherwise have attached to the term ‘expert’” by instructing that expert testimony should be
considered just like other testimony); United States v. Brown, 7 F.3d 648, 655 (7th Cir. 1993)
(recognizing that in close case danger of unfair prejudice may be heightened by “aura of special
reliability” of expert testimony, but concluding that instruction to jury that expert opinion was not
binding and that jury should consider expert opinion in light of all evidence mitigated any danger
of unfair prejudice); Coal Resources, Inc. v. Gulf & Western Indus., Inc., 865 F.2d 761, 775 (6th Cir.
1989) (no error in failing to give jury instruction regarding speculative testimony by expert witness
where jury was instructed that it must decide how much weight and credibility to give to expert
opinion).
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1.22 TRANSLATED LANGUAGE

You should consider only the evidence provided through the official interpreter.
Although some of you may know [language(s) used], it is important that all jurors consider
the same evidence. Therefore, you must base your decision on the evidence presented in the
English translation.

Committee Comments

See NINTH CIRCUIT MANUAL OF MODEL CIVIL JURY INSTRUCTIONS §§ 2.9, 3.4 (2001).
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1.23 SUMMARIES
Stipulated

The parties agree that [describe summary in evidence] accurately summarizes the
contents of documents, records, or books. You should consider these summaries just like all
of the other evidence in the case.

Not Stipulated

Certain [describe summary in evidence] is/are in evidence. [The original materials
used to prepare those summaries also are in evidence.] It is up to you to decide if the
summaries are accurate.

Committee Comments

See FED. R.EVID. 1006. See also United States v. Stoecker,215 F.3d 788, 792 (7th Cir. 2000)
(court properly instructed jury to analyze underlying evidence on which charts were based); United
States v. Swanquist, 161 F.3d 1064, 1073 (7th Cir. 1998) (court instructed jury that summary charts
were not evidence and were admitted simply to aid jurors in evaluating evidence and that it was for
jurors to decide whether evidence supported the summaries); AMPAT/Midwest Inc. v. lllinois Tool
Works, Inc., 896 F.2d 1035, 1045 (7th Cir. 1990) (where underlying data is admissible, summaries
are admissible); United States v. Bishop, 264 F.3d 535, 548 (5th Cir. 2001) (holding the following
instruction sufficient: “You are to give no greater consideration to these schedules and summaries
than you would give to the evidence upon which they are based. It is for you to decide the accuracy
of the summary charts.”); United States v. Diez, 515 F.2d 892, 905 (5th Cir. 1975) (“The court
should instruct the jury that summaries do not, of themselves, constitute evidence in the case but
only purport to summarize the documented and detailed evidence already submitted.”).

“Charts” or “schedules” may be substituted for “summaries” in this instruction. The

bracketed language should be used only if there are both stipulated and disputed summaries in the
case.
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1.24 DEMONSTRATIVE EXHIBITS

Certain [describe demonstrative exhibit, e.g., models, diagrams, devices, sketches]
have been shown to you. Those [short description] are used for convenience and to help
explain the facts of the case. They are not themselves evidence or proof of any facts.

Committee Comments

See FED.R.EVID. 1006; FED.R. EVID. 611(a)(1); FED.R. EVID.403; United States v. Salerno,
108 F.3d 730, 744 (7th Cir. 1997) (“Demonstrative aids are regularly used to clarify or illustrate
testimony.”).

While there is no requirement that demonstrative evidence be completely accurate, the jury
must be alerted to perceived inaccuracies in the demonstrative evidence. See Roland v. Langlois, 945
F.2d 956, 963 (7th Cir. 1991) (benefits outweighed danger of unfair prejudice when plaintiffs
introduced inaccurate life-sized model of amusement park ride in personal injury suit against
carnival operator and jury was alerted to perceived inaccuracies). See also FED. R. EVID. 403.
Limiting instructions are strongly suggested, and in some cases it may be better practice to exclude
demonstrative evidence from the jury room in order to reduce the potential for unfair prejudice.
United States v. Salerno, 108 F.3d at 745 (holding that prosecution’s scale model of crime scene was
properly allowed to go back to jury room). The court may advise the jury that demonstrative
evidence will not be sent back to the jury room.
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1.25 MULTIPLE CLAIMS;
MULTIPLE PLAINTIFFS/DEFENDANTS

You must give separate consideration to each claim and each party in this case.
[Although there are [number] defendants, it does not follow that if one is liable, any of the
others is also liable.] [Although there are [number] plaintiffs, it does not follow that if one
is successful, the others are, t00.]'

[1f evidence was admitted only as to fewer than all defendants or all claims:] In
considering a claim against a defendant, you must not consider evidence admitted only
against other defendants [or only as to other claims].

Committee Comments

The bracketed language in the third sentence should not be used in cases in which no plaintiff
can recover unless all plaintiffs recover. In addition, the bracketed language in the second sentence
of the first paragraph should not be used or should be modified when principles of vicarious liability
make it inappropriate. See Watts v. Laurent, 774 F.2d 168, 175 (7th Cir. 1985) (in context of Civil
Rights Act suit in which each actor will be held jointly and severally liable for a single indivisible
injury, instruction to “decide each defendant’s case separately as if it were a separate lawsuit” in
conjunction with separate verdict forms for each defendant led to ambiguous verdict on damages
award). Where evidence has been admitted as to one party only, see Instruction No. 1.10.

' The Committee suggests identifying each party by name in this paragraph when
feasible.
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1.26 DISMISSED/WITHDRAWN DEFENDANT
[Former Party] is no longer a defendant in this case. You should not consider any

claims against [Former Party]. Do not speculate on the reasons. You should decide this case
as to the remaining parties.

33 (2005 rev.)



1.27 BURDEN OF PROOF

When [ say a particular party must prove something by “a preponderance of the
evidence,” or when [ use the expression “if you find,” or “if you decide,” this is what [ mean:
When you have considered all the evidence in the case, you must be persuaded that it is more
probably true than not true.

Committee Comments

See In re Winship,397 U.S. 358,371 (1970) (Harlan, J., concurring) (“preponderance of the
evidence . . . simply requires the trier of fact to believe that the existence of a fact is more probable
than its nonexistence™); Crabtree v. Nat’l Steel Corp., 261 F.3d 715, 722 (7th Cir. 2001) (finding
explanation of burden of proof sufficient where judge gave “more probably true than not true”
definition of preponderance but failed to state that he was defining “preponderance of the evidence,”
even where subsequent instruction referred to “preponderance”); Odekirk v. Sears Roebuck & Co.,
274 F.2d 441, 445-446 (7th Cir. 1960) (as a general rule, it is better to avoid such words as “satisfy,”
“convince,” “convincing,” and “clear preponderance” in instruction on general civil burden of proof;
nonetheless accepting instruction that “preponderance of the evidence” means “evidence which
possesses greater weight or convincing power”).
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1.28 CLEAR AND CONVINCING EVIDENCE

When I say that a particular party must prove something by “clear and convincing
evidence,” this is what I mean: When you have considered all of the evidence, you [are
convinced that it is highly probable that it is true] [have no reasonable doubt that it is true].

[This is a higher burden of proof than “more probably true than not true.” Clear and
convincing evidence must persuade you that it is “highly probably true.”]

Committee Comments

The meaning of the “clear and convincing” standard of proof depends on the substantive law
being applied. In some contexts, the Seventh Circuit has held that “clear and convincing evidence”
requires proof which leaves “no reasonable doubt” in the mind of the trier of fact as to the truth of
the proposition. It appears that those cases turn on state law standards and that, in other contexts,
the quantum of proof for “clear and convincing evidence” does not quite approach the degree of
proofnecessary to convict a person of a criminal offense. Compare Parker v. Sullivan, 891 F.2d 185,
188 (7th Cir. 1989) (per curiam) (in context of Illinois law of intestate succession, “clear and
convincing” evidence is “the quantum of proof which leaves no reasonable doubt in the mind of the
trier of fact as to the truth of the proposition in question™) and Davis v. Combes, 294 F.3d 931, 936-
937 (7th Cir. 2002) (in context of Illinois constructive trust law, “clear and convincing” requires “no
reasonable doubt in the mind of the trier of fact as to the truth of the proposition,” citing Parker)
with Binion v. Chater, 108 F.3d 780, 783 (7th Cir. 1997) (citing Illinois paternity law and noting
spectrum of degrees of proof, with “clear and convincing” still lesser than “beyond a reasonable
doubt” and requiring that proposition be “highly probably true” as opposed to “almost certainly
true”); McNair v. Coffey, 234 F.3d 352, 355 (7th Cir. 2000), vacated on other grounds by 533 U.S.
925 (2001) remanded to McNair v. Coffey, 279 F.3d 463 (7th Cir. 2002) (in dicta, distinguishing
preponderance “where the plaintiff can win a close case” from clear and convincing “where all close
cases go to the defendant™) and United States v. Dowell, 257 F.3d 694, 699 (7th Cir. 2001)
(differentiating between standards of proof in contempt proceedings and concluding that “unlike
criminal contempt, in civil contempt the proof need only be clear and convincing.”); see also
Colorado v. New Mexico, 467 U.S. 310, 316 (1984) (clear and convincing evidence standard
requires that factfinder have “an abiding conviction that the truth of [the party’s] factual contentions
are ‘highly probable’”); Cruzan v. Director, Missouri Department of Health, 497 U.S. 261, 282
(1990) (describing “clear and convincing” as intermediate standard of proof).

Where possible, the “clear and convincing” evidence standard should be explained in
conjunction with the instructions regarding the specific element requiring proof by clear and
convincing evidence. Where the claim requiring clear and convincing evidence is the sole issue to
be decided by the jury, the instruction should be given in the form of Instruction 1.11 with the
appropriate standard of proofinserted. The second paragraph of the instruction should be used where
multiple claims require instruction on both a “preponderance of the evidence” standard and a “clear
and convincing” standard.
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1.29 BURDEN FOR AFFIRMATIVE DEFENSE/
BURDEN-SHIFTING THEORY

Committee Comments

The Committee included no general instruction regarding the burden of proof for affirmative
defenses under the view that a court should explain such burdens in the elements instruction for each
claim. See Stone v. City of Chicago, 738 F.2d 896, 901 (7th Cir. 1984) (no error where early
instruction on burden of proof signaled to jury that on particular defenses, explained in later
instructions, burden of proof shifted to defendants).
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1.30 PROXIMATE CAUSE

Committee Comments

The Committee included no general instruction regarding “proximate cause” or “legal cause”
because these terms are not uniformly defined. Therefore, a court must use only the correct
definition for the issues before it. See Cooper v. Carl A. Nelson & Co., 211 F.3d 1008, 1015 (7th Cir.
2000) (en banc) (“Although the existence of a duty must be determined as a matter of law, the
question of whether there was a breach of that duty and an injury proximately caused by that breach
are questions of fact for the jury. . .. An error in jury instructions therefore can be reversible error
if it misinforms the jury about the applicable law.”) There is no consistent causation standard for
either federal or state claims. The state law standards on causation vary widely and are subject to
change. See, e.g., NINTH CIRCUIT MANUAL OF MODEL CIVIL JURY INSTRUCTIONS § 3.8 (2001); In
re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1303 (7th Cir. 1995) (noting that some states make
foreseeability, a concept that overlaps the concept of proximate cause, an explicit ingredient of
negligence); 57A Am. Jur. 2d Negligence § 424 (“It has been said of the law of “proximate cause”
that there is perhaps nothing in the entire field of law which has called forth more disagreement, or
upon which the opinions are in such a welter of confusion...”); see also In re: Bridgestone/Firestone
Inc. Tires Products Liability Litig., 288 F.3d 1012, 1016-1018 (7th Cir. 2002) (although “no injury,
no tort” is an ingredient of every state’s law, differences in state laws preclude a nationwide class).
Accordingly, these Instructions do not include a “model” instruction on proximate cause.
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1.31 NO NEED TO CONSIDER DAMAGES INSTRUCTION

If you decide for the defendant[s] on the question of liability, then you should not
consider the question of damages.
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1.32 SELECTION OF PRESIDING JUROR;
GENERAL VERDICT

Upon retiring to the jury room, you must select a presiding juror. The presiding juror
will preside over your deliberations and will be your representative here in court.

Forms of verdict have been prepared for you.
[Forms of verdict read.]

(Take these forms to the jury room, and when you have reached unanimous agreement
on the verdict, your presiding juror will fill in, date, and sign the appropriate form.)

OR
(Take these forms to the jury room, and when you have reached unanimous agreement

on the verdict, your presiding juror will fill in and date the appropriate form, and all of you
will sign it.)
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1.33 COMMUNICATION WITH COURT

I do not anticipate that you will need to communicate with me. If you do need to
communicate with me, the only proper way is in writing. The writing must be signed by the
presiding juror, or, if he or she is unwilling to do so, by some other juror. The writing should
be given to the marshal, who will give it to me. I will respond either in writing or by having
you return to the courtroom so that I can respond orally.

[If you do communicate with me, you should not indicate in your note what your
numerical division is, if any.]
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1.34 DISAGREEMENT AMONG JURORS

The verdict[s] must represent the considered judgment of each juror. Your verdict[s],
whether for or against the parties, must be unanimous.

You should make every reasonable effort to reach a verdict. In doing so, you should
consult with one another, express your own views, and listen to the opinions of your fellow
jurors. Discuss your differences with an open mind. Do not hesitate to reexamine your own
views and change your opinion if you come to believe it is wrong. But you should not
