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DEFENDER’S MESSAGE

As some of you may already know, Seventh
Circuit Chief Judge Joel Flaum appointed me on
September 3, 2003, as the Acting Federal Public
Defender for the Southern District of Illinois until a
new permanent Federal Defender is selected for the
District. Of course, | continue to serve as the
Federal Defender for the Central District of Illinois
as well. Accordingly, | am pleased to offer this
issue of The Back Bencher to the panel attorneys in
both the Central and Southern Districts of Illinois.
For all of you receiving this publication for the first
time, | hope you will find it both informative and
entertaining. What follows is my "Defender's
Message" column which has appeared at the
beginning of each issue since the inception of this
publication eight years ago.

| am sure everyone has fond memories of a
favorite teacher/professor who has had a lasting
impact on their lives. Mine is Dr. Nicholas Nyradi,
who in the 1950s, often stated that “there is nothing
new underthesun........ and those who refuse
to learn the lessons of history will be forced to pay
the price.”

With the controversial “trials” by military
tribunal at Guantanamo Bay looming closer on the
horizon, I am reminded that this is not the first time
in our country’s history that a military tribunal or
commission has been convened. One such instance
was the infamous Dakota Military Commission,
created in response to an uprising by the Dakota
people (part of the great Sioux Nation), after years
of broken promises by the United States. Colonel

Fall Edition 2003

commanders of the U.S. Military District of
Minnesota and the Northwest, established this
Commission. Its express purpose was to quickly
“try summarily” the Dakota men who participated
in the uprising.

The Dakota people, truly the mightiest of
Native Americans, once inhabited large areas of the
Midwest, but by 1862 they had been reduced to
living on a reservation occupying a narrow strip of
land in southwestern Minnesota, after entering into
treaties with the United States which dispossessed
them of their lands in exchange for annuity and
lump sum payments. As with so many other treaties
with Native Americans, the United States did not
fulfill its obligations. Indeed, in 1862, eleven years
had passed since the government promised to make
the lump sum payments, yet none had been
received. Moreover, allegedly due to the heavy
costs of the Civil War which had strapped the U.S.
economy (as the war in Iraq is doing today), the
annuity payments were late and there were reports
that if and when the payment was made, it would be
the last and made in paper currency, rather than
gold as required by the treaties.

Thus, on August 17, 1862, the Dakota
people, reduced to poverty and starvation after
surrendering the lands which in the past had
provided them with a means of survival, arose in an
act of desperation to take back that which they had
originally ceded in good faith to the United States.
What followed was 37 days of violence, during
which time 77 American soldiers, 29 citizen
soldiers, 358 settlers, and 29 Dakota warriors were
killed. After the surrender of the last Dakota
warriors, Col. Sibley, under the supervision of Gen.
Pope, established a five-member military
commission on September 28, 1862, to “try” the

Dakota fighters. Gen. Pope, assigned to the
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of Bull Run under his command, was only too eager
to redirect his shame and resentment toward the
Dakota.

What followed in the proceeding 36 days of
trials was a mockery of justice. During this short
period, 392 men were “tried” by the Commission,
with as many as 42 “trials” occurring on a single
day. 303 of the “trials” resulted in convictions and
sentences of death. The accused, often unable to
speak or understand English, had no right to counsel
or to present a defense. Rather, they were accorded
only the right to address the Commission--these
addresses frequently being twisted by the
Commission to establish guilt. Aside from this
“evidence,” a statement by a single witness--often
promised an annuity or leniency by the government-
-that an accused was merely present at a killing was
sufficient for a conviction and sentence of death.

The Minnesota residents, terrified by the
violence which reigned during the uprising,
demanded that the executions be carried out
immediately, and Col. Sibley and Gen. Pope
intended to oblige them. However, on October 17,
1862, President Lincoln stayed the executions until
he had an opportunity to review the proceedings.
This “review” by President Lincoln was the only
form of appeal available to the condemned. Less
than two months later, the President completed his
“review” of all 392 cases, approving the execution
of 39 men. On the day after Christmas, these men
met their maker at the end of a hangman’s rope.

The injustices committed by the Dakota
Military Commission demonstrates the dangers of
by-passing the protections afforded to an accused
by our Constitution. The Founders of our great
county, having been subject to injustices by the
Colonial powers not unlike those heaped upon the
Native Americans, sought to ensure that our new
nation would not repeat the mistakes of the past.
Thus, the right against self-incrimination, the right
to present a defense, the right to confrontation, the
right to effective assistance of counsel, and indeed
the necessity of the right to be proven guilty beyond
a reasonable doubt by a jury of ones peers became
the foundation of American jurisprudence. The
Military Commission created in 1862, and perhaps
the one in existence today, was a means of avoiding
these beloved protections.
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Currently, approximately 660 “detainees” in
the custody of the United States face an uncertain
fate. Like the Dakota, as of today’s date, they have
no right to counsel, no access to the courts, and
many do not speak or understand the English
language. Unlike the Dakota, however, we do not
even know what, if any, alleged crimes these men
have committed. There have been indications that
they will eventually be “tried” by a military
tribunal, but to date, not a single so-called “trial”
has occurred. Although the Defense Department
announced on July 3, 2003 that six detainees were
eligible for “trial,” protests by the detainees’ native
countries concerning the fairness of the military
tribunal have delayed any such “trials.” Ironically,
the most vociferous protest came from the United
Kingdom, whose oppression in a former era
prompted the constitutional protections which the
proposed military tribunal seems to be ignoring.
Dr. Nyradi was right about the dangers of ignoring
the lessons of history.

| sincerely pray that the Guantanamo Bay
military tribunal will not be as unfair, un-American,
and unconstitutional as the Dakota Military
Commission, and they probably won’t be. But, then
again, we won’t know. The “trials” are to be held
in secret.

Yours very truly,

Richard H. Parsons
Federal Public Defender for the
Central District of Illinois
Acting Federal Public Defender for the
Southern District of Illinois

Table Of Contents

Churchilliana . ............ ... .. ... ... .. 3
DictumDuJour ........ ... .. i, 3
Remembering GuantanamoBay ............... 7
CA-7CaseDigest ............cciiiiiiiinn... 8
CircuitConflicts .......... ... .. ... ... ..... 19
Supreme CourtUpdate ...................... 23




= 3 Summer Edition 2003

CHURCHILLIANA

At this moment everyone ought to
consider very carefully what is his
duty towards his country, towards
the causes he believes in, towards
his home and family, and to his own
personal rights and responsibilities.

Political Broadcast
January 21, 1950

NOTICE TO SOUTHERN
DISTRICT PANEL
ATTORNEYS

Because this is the first issue of The
Back Bencher which you have
received directly from our office, we
have provided you with a courtesy
hard copy. However, we do not
ordinarily send hard copies unless
an attorney specifically requests that
we do so. Instead, we ask that you
provide us with an email address to
which we can directly send future
issues.  Alternatively, you can
download a copy of The Back
Bencher from the Seventh Circuit’s
web-5site a t
http://www.ca7.uscourts.gov/pub_
def.htm,

You can provide us with your e-mail
address or request that you receive
future issues in hard copy by
contacting our managing editor,
Mary Kedzior, at
mary kedzior@fd.org or 309/ 671-
7891 or 309/ 671-73109.

Dictum Du Jour

“You may my glories and my state
depose, but not my griefs; still I am
the king of those.”

- Shakespeare, Richard Il
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May the enemies of Ireland never
meet a friend.

- Irish Curse -
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The world is a book, and those who
do not travel, read only a page.

- Saint Augustine
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“A  criminal defense lawyer
occasionally must defend the
innocent, a fearfully grave
responsibility, but more often
defends the guilty. In defending the
guilty, criminal defense lawyers
perform two noble and just
functions; they protect our society
from unconstitutional excesses, and
they protect criminals from
judgments and sentences in excess
of what their crimes deserve and
ordinarily and properly receive
under the law.”

“The biggest problem criminal
defense lawyers face is that their
clients often lie to them. Criminal
defense clients lie a great deal to
their lawyers, they lie to their
lawyers more than they lie to the
police, they lie about things that
don’t matter, they lie about things
that matter tremendously, they lie in
ways that hurt their cases, and most
importantly, they lie in ways that
disable their lawyers from defending
them successfully.  Frequently,
criminal defendants tell their
lawyers some ridiculous fairy tale,
even though they have truthfully
admitted most or all of what is at
issue to the police. It is very
difficult for a lawyer to prepare a
good defense or negotiate
effectively for a plea agreement
when the client lies to the lawyer.
The polygraph is a high-tech way to
scare some of the clients into telling
their lawyers the truth, and
identifying other clients who
won’t.”
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Miranda v. Clark County,
319 F.3d 465, (9" Cir. 2003),
Kleinfeld, J., concurring and
dissenting.
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“Twenty years from now you will be
more disappointed by the things you
didn’t do than by the ones you did
do. So throw off the bowlines, sail
away from the safe harbor. Catch
the trade winds in your salils.
Explore. Dream. Discover.”

- Mark Twain
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You just know there’s going to be a
whole lot of trouble when a man,
wearing a ski mask over his face,
enters a bank on a hot August
afternoon.

United States v. Price, 328
F.3d 958 (7™ Cir. 2003).

kI S S

The Wall Street Journal
Wednesday, January 29, 2003

Antiterrorism Law Used to Seize
Cash From Fraud Ring

By: Gary Fields

WASHINGTON -- Federal agents,
exercising civil-enforcement powers
under the USA Patriot Act for the
first time in a case unrelated to
fighting terrorism, seized funds of a
Canadian telemarketing ring that
allegedly preyed on the elderly.

The Justice Department worked with
Canadian authorities to shut down
the scheme, which involved
Canadian suspects based in Montreal
targeting elderly Americans and
funneling money to Jordanian and
Israeli banks in Israel.

Mike Gunnison, head of the criminal
unit for the U.S. attorney's office in
New Hampshire, which brought the
case, said recovering through asset




= 4 Summer Edition 2003

forfeiture the $4.5 million they
found in foreign banks "would have
been difficult, if not impossible,"
without using the 2001 Patriot Act.
The government intends to use the
money that is forfeited to pay
restitution to the alleged victims of
the fraudulent scheme.

The case could have implications
for future prosecutions, because the
Patriot Act will allow authorities to
go after other funds that have been
sent to offshore accounts, as long as
those financial entities have U.S.
branches. The act was designed to
enhance law-enforcement officials'
ability to root out terrorism,
including tracking of financial
sources, and to allow officials to
conduct surveillance on suspects.

Lawrence Goldman, president of the
National Association of Criminal
Defense Lawyers, said he wasn't
surprised the government would
eventually use the law for
nonterrorism cases. "Anytime you
pass legislation that's not narrowly
limited,” there are opportunities to
expand its use into other areas, said
Mr. Goldman, a critic of the law.

Canadianand U.S. law-enforcement
authorities arrested 14 people on
charges ranging from racketeering
to conspiracy to commit mail and
wire fraud. Participants in the
scheme allegedly targeted victims
who were unmarried or widowed
and had no dependents living with
them, and who had access to
significant cash. A series of
"qualifying” questions regarding
income and marital status were used
by the participants.

After the victims were qualified,
another participant would call the
victims, claiming to be an attorney
or government official, and would

inform them they had won a cash
prize, usually $200,000. The victims
were told they needed to prepay
Canadian taxes and fees to collect
their prizes. The "winners" were

also told to keep their winnings
confidential or forfeit the prizes.
Once the victims were drawn into
the scheme, the suspects kept
calling, raising the amount of the
fictitious prize while requesting
more money.

Telemarketing fraud from Canada is
a big problem. Sylvain L'Heureux,
constable with the Royal Canadian
Mounted Police and spokesman for
the telemarketing-fraud task force,
said 90% of the victims in this scam
were more than 75 years old. Since
1998, members of the Canadian-
U.S. task force have discovered
losses of $124 million. "That's only
the tip of the iceberg. Only one out
of five victims report it,” Mr.
L'Heureux said. The suspects
arrested yesterday, along with a
15th co-defendant, are all expected
to be extradited to the U.S. for trial.

EE I I I S S S

"Most persons have difficulty
remembering or describing the
features of strangers. A person
who sees a criminal for only a brief
time takes away a vague sense of
appearance and behavior—and that
sense may be focused by a sketch,
photograph, showup, or lineup
after the events. Sometimes the
witness zeroes in on the correct
person, sometimes not; there is an
element of chance and an
opportunity for manipulation.
Once the witness decides that "X is
it" the view may be unshakable.
Psychological research has
established that the witness's faith
is equally strong whether or not
the identification is correct. We
described these findings in Krist v.
Eli Lilly & Co., 897 F.2d 293 (7th
Cir. 1990): "An

important body of psychological
research undermines the lay
intuition that confident memories
of salient experiences . . . are
accurate and do not fade with time
unless a person's memory has some
pathological impairment. . .. The
basic problem about testimony
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from memory is that most of our
recollections are not verifiable. The
only warrant for them is our
certitude, and certitude is not a
reliable test of certainty. ... [T]he
mere fact that we remember
something with great confidence is
not a powerful warrant for thinking
it true.” 897 F.2d at 296-97
(citations to the scholarly literature
omitted). See Elizabeth F. Loftus &
James M. Doyle, Eyewitness
Testimony: Civil and Criminal (3d
ed. 1997); Elizabeth F. Loftus,
Eyewitness Testimony (1979; rev.
ed. 1996); Daniel L. Schacter, The
Seven Sins of Memory: How the
Mind Forgets and Remembers 112-
37 (2001). See also United States v.
Hall, 165 F.3d 1095, 1118-20 (7th
Cir. 1999) (concurring opinion).
Jurors, however, tend to think that
witnesses' memories are reliable
(because jurors are confident of
their own), and this gap between
the actual error rate and the jurors'
heavy reliance on eyewitness
testimony sets the stage for
erroneous convictions when (as in
Newsome's prosecution)
everything depends on
uncorroborated eyewitness
testimony by people who do not
know the accused. This is why it is
vital that evidence about how
photo spreads, showups, and
lineups are conducted be provided
to defense counsel and the court.”

Newsome v. McCabe,
319 F.3d 301, (7th Cir. 2003).

The above quote might be useful in
arguments or for crafting jury
instructions.

In this case the Seventh Circuit
affirmed a $15 million judgment
against two Chicago cops and the
City of Chicago for concealing
exculpatory evidence that the cops
had taken steps to assure the
plaintiff's identification in a murder
case. The plaintiff was later
pardoned due to his innocence.

E R I I S S S
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"If a tattoo indicates ownership of
an object, the mind reels at the
legal and evidentiary consequences
of the unicorns, dragons,
mermaids, and other flights of
fancy that decorate people's
bodies."

"Here, the pattern the government
considers specific enough to
demonstrate modus operandi is a
defendant in possession of
contraband, who, upon seeing
police at night, drops or hides that
contraband, then flees on foot. If a
pattern so generic can establish
modus operandi, this fairly limited
exception to Rule 404(b) would
gut the Rule, rendering it useless
as a check on character evidence
that would otherwise be
inadmissible."”

United States v Thomas,
321 F.3d 627 (7th Cir. 2003).
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"Even in the context of federal
habeas, deference does not imply
abandonment or abdication of
judicial review. Deference does
not by definition preclude relief."”

"In this case, the statistical
evidence alone raises some debate
as to whether the prosecution acted
with a race based reason when
striking prospective jurors. The
prosecutors used their peremptory
strikes to exclude 91% of the
eligible African-American venire
members, and only one served on
petitioner's jury. In total, 10 of the
prosecutors' 14 peremptory strikes
were used against African-
Americans. Happenstance is
unlikely to produce this disparity."

Miller-El v. Cockrell,
535 U.S. 322 (2003).
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Payton’s second challenge-to the
sufficiency of the evidence against

him-can be rejected based on the
trial testimony of a single witness:
Payton’s father Milton. Milton
testified that he worked as a
“runner” for his son’s crack
operation ....

United States v. Payton,
328 F.3d 910. (7™ 2003).
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Indicted for selling marijuana and
possessing a gun in connection
with the crime, Frederick James
offered the “defense” that his
ancestors came from Africa, that
he is therefore a Moorish national,
and that as a result he need obey
only those laws mentioned in an
ancient treaty between the United
States and Morocco. This view of
legal obligations is espoused by
many adherents to the Moorish
Science Temple, which was
founded in 1913 by prophet Noble
Drew Ali. Moorish Science is a
heterodox Islamic sect based on
teachings of Drew and his “Seven
Circle Koran.” It is a tenet of
Moorish Science that any adherent
may adopt any title, and issue any
documents, he pleases. Drew told
his followers that they are not U.S.
citizens and distributed “Moorish
Passports.” Some members of this
sect hand out what they call
“security agreements” that purport
to oblige strangers to pay hefty
sums for using the members’
names, which they deem
copyrighted under their private
legal system. James is among
those who claim a right to
compensation for every mention of
his name. James demanded that
the prosecutor, witnesses, and
judge enter into compensation
contracts before James would
acknowledge the court’s authority.

United States v. James,
328 F.3d 953 (7™ Cir. 2003).

EE I I I S S S

Curtis Smith is a truck driver with
a two million mile accident-free
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driving record. Unfortunately, his
record for theft-free driving is
considerably less impressive.

In early November 2001,
Hirschbach Motor Lines hired
Curtis Smith, a licensed
commercial truck driver, to
transport a load of toys from a
Hasbro toy distribution center in
Massachusetts to a Wal-Mart store
in lowa. On November 2, 2001,
Smith picked up more than
$64,000 worth of toys from Hasbro
Distribution. ***** The cargo
never arrived at its planned
destination, however, because
Smith pulled off the road at various
points between Massachusetts and
lowa and sold toys off the back of
the truck. He used the money from
this ill-conceived venture to buy
crack cocaine for personal
consumption. He was apprehended
in Bridgeview, Illinois on
November 20, 2001, after a local
resident called police to report that
a man was selling toys from the
back of a truck at 1:30 in the
morning.

Although it is true that a rational
person is unlikely to steal an older,
loaner vehicle while the owner of
the loaner is repairing his new
vehicle, the court was not obliged
to find that Smith was acting as a
rational person would act. Smith,
after all, was caught in the dead of
night selling hot Mr. Potato Heads
out of the back of a truck in order
to support his crack cocaine habit.

United States v. Smith, 332
F.3d 455 (7™ Cir. 2003).

EE I I I S S S

"This country imposed
approximately 5,760 death
sentences between 1973 and 1995.
During that time, "courts found
serious, reversible error in nearly
7 of every 10 of the thousands of
capital sentences that were fully
reviewed during the period.” State
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courts reviewed 4,578 of those
cases and reversed 41% for serious
error on direct appeal; another
10% were reversed on state
collateral review. Federal courts
found error in 40% of the 599
cases which state courts affirmed.
82% of defendants who received a
second trial after a successful state
collateral petition did not receive a
death sentence; 7% of those
defendants were found innocent or
had their charges dropped.
Recently in Illinois, a conservative
Governor declared a moratorium
on executions after discovering
that since the death penalty was
reinstated, more individuals
convicted of capital crimes and
sent to death row had been
exonerated than executed.
Following a full investigation, he
pardoned some of the prisoners on
death row and commuted the
sentences of the rest. Since 1973,
one hundred and eight people
nationwide have been released
from death row upon evidence of
their innocence; there is no
comparable statistic yet available
for those who have been executed.
It is virtually certain that other
people who are actually innocent -
much less those convicted in
violation of the Constitution -
currently await execution.”

Summerlin v. Stewart,
3__ F.3d__ (9th Cir. Sept. 2,
2003), (Reinhardt, J.concurring)

EE I I I i S

In this en banc case, the Court
effectively overturned over 100
death sentences in Arizona,
Montana, and Idaho pending
Supreme Court review.
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"While many federal judges have
chafed at the notions behind and
the strictures of the guidelines,
they try mightily to comply with
them and to assure that the

sentences they impose comport
with the principles guaranteed by
the United States Constitution.

The Sentencing Commission,
pursuant to its statutory mandate,
regularly reviews the guidelines,
the data and material submitted by
the District Courts, and other
information it gleans from its
research, hearings and advisory
groups. This last category
represents a broad group of
professionals and practitioners
with extraordinarily varied
experiences within the criminal
justice system. One would be
hardpressed to find a greater
wealth of wisdom and experience
that could be brought to bear upon
the issues related to sentencing.

Nonetheless, some who are less
dispassionate, far less experienced,
and imbued with a sense of
mission have set about to change
the guidelines directly, not through
the thoughtful and careful
deliberative process informing the
adoption of the Sentencing
Guidelines by the Sentencing
Commission. For example, the
Protect Act, Pub.L. No. 108-21,
117 Stat. 650 (2003), was amended
after twenty minutes of discussion
on the floor of the House of
Representatives. The amendments
added not only statutory provisions
for mandatory minimums with
respect to certain crimes, but also
actually added or amended the
guidelines themselves. Before this
Congressional tinkering with the
actual guidelines, the Commission,
pursuant to its mandate,
thoroughly reviewed the data and
research it had accumulated,
consulted with the advisory
groups, solicited comment and,
then, amended, added or deleted
guidelines providing reasons,
commentary and explanations for
the changes.

The Protect Act represents a
significant departure from this
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dispassionate, deliberative process.
It appears that it is the harbinger of
future legislation. For example, a
proposed bill entitled the
"VICTORY Act", appears to be
lurking in the halls of Congress.
This piece of legislation would add
not only more mandatory
minimums, but also insinuate
Congress even further into the
process of actually drafting and
promulgating Sentencing
Guidelines, thus taking over the
role of the Sentencing Commission
as well as the judiciary's traditional
role of sentencing. Indeed, section
401(n) of the Protect Act amends
28 U.S.C. 8991(a) changing the
composition of the Sentencing
Commission to delete the
requirement that "at least three" of
the members of the Commission be
"Federal judges" to "not more than
three", further diluting the
judiciary's input and decision
making with respect to the
guidelines.

It appears that much of Congress'
effort is prompted and advised by
the Department of Justice or
persons within that Department
without the benefit of the
accumulated wisdom of the
Sentencing Commission or the
Judiciary. The thrust of the
legislation is to remove more and
more of the determination and
discretion in sentencing from an
independent judiciary and the
Commission and vest it in the
Department of Justice, which, of
course, is a partisan in our system
of justice.

Under this new regime not only
will the government determine the
charges to be filed, whether the
indictments will undercharge or
overcharge the criminal conduct,
or, whether it will engage in pre-
indictment or post-indictment
maneuvering to bring about the
government's desired result, but it
also will be the only voice heard
when adopting statutory sentences

w
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less and less discretion afforded to
the courts and the Sentencing
Commission. To put it more
bluntly, the wisdom of the years
and breadth of experience
accumulated by judges and the
Sentencing Commission in
adjudicating criminal cases and
sentencing defendants is shucked
for the inexperience of young
prosecutors and the equally young
think-tank policy makers in the
legislative and executive branches.

As noted by Judge Guido
Calabresi, a judge of the United
States Court of Appeals for the
Second Circuit Court and a law
professor and former law school
dean, "[A]n independent judiciary
which applies rules of law...is a
pain in the neck to any government
that wants to get things done."

The judicial branch should not be
timid nor fearful of inflicting an
occasional whiplash or, where
necessary, even imposing chronic
pain when Constitutional rights are
threatened or the balance of
powers is jeopardized.

In its consequences the present
case presents little more than a
slight twinge, yet it is symptomatic
of the problem. The government
drove a bargain that allows the
defendant to plead guilty to an
offense that carries a guideline
range of ten to sixteen months with
a condition that defendant may
move for a downward departure of
not more than two levels. In
addition, the government agrees
that it will be bound by a very
specific sentence of not less than
two months imprisonment and four
months home detention, among
other provisions. The agreement,
however, does not bar the
government from arguing against
the downward departure or arguing
in favor of a sentence at the upper
end of the guideline range.
Nevertheless, the government will
not contest a downward departure

unless it is lower or different than
the two months imprisonment.

By this sleight-of-hand, the
government does not have to
justify a downward departure or
appear to have stipulated to one
even though it will settle for a
sentence that would require a
downward departure. Indeed, it is
clear from the Agreement and the
customary practice in this District
that the government is supporting
or condoning a downward
departure without appearing to
agree to one. And, of course, if the
government is unhappy with the
sentence it can blame the court.
The court is left in the untenable
position of having to sentence the
defendant to a sentence the
government concedes is
appropriate, but for which it will
offer no reasons in support. The
government also has the advantage
of arguing against the "acceptable”
sentence, thus appearing to take a
hard line.

United States v. Mellert,
No. CR 03-0043 MHP (N.D.CA
Jul. 30, 2003).

Remembering

Guantanamo Bay
By: David Mote
Deputy Chief Federal Defender

Last month, attention was focused
on the two-year anniversary of the
brutal attacks of September 11,
2001. Itis appropriate that we
remember what happened and the
Americans who were lost on that
day. Itis also appropriate to
remember that during the
following two years, significantly
more than 600 citizens of more
than forty nations have been
detained by American forces and
held captive in Guantanamo Bay,
Cuba. None have yet been tried.
Last month, Secretary Rumsfeld
made it clear that putting the
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detainees on trial was not a
priority. “Our interest is in not
trying them and letting them out,”
he said. “Our interest is in —
during this global war on terror —
keeping them off the streets, and so
that’s what’s taking place.” The
Pentagon has asserted the right to
hold the combatants (whom it
contends are not prisoners of war
with rights under the Geneva
convention) until the end of the
hostilities. It is acknowledged,
however, that the war on terrorism
could go on for decades.
Reflecting on the situation in
Guantanamo Bay, the classic,
catchy Beach Boys’ tune Kokomo
came to my mind. Despite the
seriousness of the subject, |
thought satirical lyrics to that
Beach Boys’ classic might kindle a
little awareness to the situation in
Guantanamo Bay, so, without
further ado, your musically-stunted
writer presents the following:

Guantanamo
Lyrics by David Mote @ 2003
(to the Beach Boys tune, Kokomo)

Afghani, Iragi ooh | wanna take
you

Las Tunas, Matanzas you’ll never
See your mamas

No trials, appeals baby why don't
we go Havana

Outside the law
There's a place called Guantanamo

That's where you gonna go to get
away from it all

Bodies in the sand
Tropical drink in your capture’s
hand

He'll interogate you
To the rhythm of a oil drum band
Down in Guantanamo

Afghani, Iragi ooh | wanna take
you
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To Las Tunas, Matanzas you’ll
never see your mamas

No trials, appeals baby why don't
we go

Ooh I wanna take you down to
Guantanamo

We'll get there fast And then we'll
sweat you slow

That's where we wanna go
Way down to Guantanamo

Past Martinique, with that Muslim
mystique

We'll put out to sea And we'll
perfect our chemistry

By and by we'll defy a little bit of
sanity

Afternoon sunlight
Truth serum and muggy nights

That foreign look in your eye
Give me a tropical contact high

Way down in Guantanamo

Afghani, Iragi ooh | wanna take
you

To Las Tunas, Matanzas you’ll
never see your mamas

No trials, appeals baby why don't
we go

Ooh I wanna take you down to
Guantanamo

We'll get there fast

And then we'll sweat you slow

That's where we wanna go
Way down to Guantanamo

Self-anointed prince, | wanna
catch a glimpse

Everybody knows
A little place like Guantanamo

Now you are gonna go
And get away from it all

Go down to Guantanamo

Afghani, Iragi ooh | wanna take
you

To Las Tunas, Matanzas you’ll
Never see your mamas

No trials, appeals baby why don't
we go

Ooh I wanna take you down to
Guantanamo

We'll get there fast
And then we'll sweat you slow

That's where we wanna go
Way down to Guantanamo

Afghani, Iragi | wanna take you

To Las Tunas, Matanzas you’ll
Never see your mamas

No trials, appeals baby why don't
we go

Ooh | wanna take you down to
Guantanamo
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EVIDENCE

United States v. Rettenberger,
F.3d ___ (7th Cir. 2003; No. 02-
3191). In prosecution for social
security fraud, the Court of
Appeals affirmed the district
court’s exclusion of the
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defendants’ proffered expert
because they failed to disclose the
expert’s opinions prior to trial.

The defendants sought to have
their expert testify concerning the
opinions of other physicians who
had treated the defendant. The
district court excluded the
testimony, for the defendants failed
to disclose, pursuant to Fed. R.
Crim. P. 16(b)(1)(C), that they
would ask their expert these
questions. The defendants argued
on appeal that they did disclose
that their expert would explain and
support his own diagnosis, and his
disagreement with the other
physicians’ diagnoses was
therefore implied in this disclosure.
The Court of Appeals noted that
whether pretrial disclosure would
have been senseless depends on
what the expert would have said,
had he been allowed to answer the
questions. However, the
defendants did not make an offer of
proof, and an error may not be
predicated upon a ruling which
admits or excludes evidence unless
a substantial right of the party is
affected and in case the ruling is
one excluding evidence, the
substance of the evidence was
made known to the court by proffer
or was apparent from the context
within which questions were asked.
Because the defendants failed to
make this showing, the Court of
Appeals would not disturb the
district court’s decision.

United States v. Sutton, 337 F.3d
792 (7th Cir. 2003; No. 02-1679).
In prosecution for a series of armed
robberies, the Court of Appeals
affirmed the district court’s
decision to disallow the admission
of fingerprint reports. The
defendants sought to introduce at
trial reports which indicated that
the defendant’s fingerprints were
not found at any of the crime
scenes, although they did not
intend to present an expert to
explain the reports. In affirming
the district court’s denial, the Court

-~~~ |
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of Appeals first held that the
reports were not hearsay, for the
reports were self-authenticating
and fell within the public records
exception to hearsay.
Nevertheless, the court held that
the reports were properly excluded
under Rule 403. Specifically, the
court noted that without expert
testimony, there was a substantial
risk that the jurors would conclude
that the absence of fingerprints
proved that the defendants were
not at the crime scene. An expert,
however, would testify that such
an inference was not necessarily
correct. Thus, without an expert to
explain the reports, the probative
value of the reports was
substantially outweighed by a risk
of unfair prejudice.

United States v. Henderson, 337
F.3d 914 (7th Cir. 2003; No. 02-
4195). In prosecution for
distributing crack, the Court of
Appeals rejected the defendant’s
argument that the government
improperly bolstered the
credibility of its witness. At trail,
the defendant introduced evidence
regarding a confidential
informant’s motive to frame him,
although the informant did not
testify at trial. The government
then introduced evidence through
one of its agents that the informant
had assisted in numerous other
cases which resulted in
convictions. On appeal, the
defendant argued that this
constituted improper bolstering,
for the informant did not testify at
trial. The Court of Appeals noted
that United States v. Lindemann,
85 F.3d 1232 (7th Cir. 1996),
allows admissible rehabilitative
evidence once a witness’s
credibility has been attacked.
Moreover, the court refused to
make an exception to Lindemann
where the person at issue does not
testify at trial. According to the
court, the defendant’s argument
that the informant framed him was

credibility and the government was
entitled to introduce rehabilitative
evidence.

GUILTY PLEAS

United States v. Howard, 341 F.3d
620 (7th Cir. 2003; No. 02-3456).
In prosecution for distributing
crack cocaine, the district court
held that the government did not
breach the plea agreement for
failing to recommend a sentence
reduction for acceptance of
responsibility. The defendant
entered into a plea agreement with
the government wherein it agreed
to recommend a reduction for
acceptance of responsibility. At
the time of the plea, the
government believed the defendant
had no criminal history. However,
after the plea, it was discovered
that the defendant had been using a
false name, and he was in fact a
career offender. Based on this
deception, the government did not
recommend the sentence reduction.
The court concluded that the
defendant’s claim that he was
entitled to a reduction for
acceptance of responsibility was
“ludicrous.” The government only
promised to make the
recommendation if the defendant
made a continued demonstration of
acceptance of responsibility, and
his deception regarding his identity
clearly breached this continuing
duty. Moreover, the court rejected
his argument that his plea was
involuntary because his sentence
was much greater than expected
when he entered his plea.
Specifically, the court advised the
defendant as to the maximum
potential penalties and the
defendant knew at all times that he
was deceiving the court regarding
his identity and therefore also
aware of the risk that he would be
discovered.

United States v. Mason, __ F.3d
____(7th Cir. 2003; No. 03-2482).
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In this case, the Court of Appeals
outlined the appropriate procedure
to follow when the government
moves to dismiss an appeal due to
a waiver of a right to appeal
contained in a plea agreement.
After the defendant appealed, the
government moved to dismiss the
appeal for lack of jurisdiction due
to the appeal waiver. The
defendant’s counsel was ordered to
respond within eight business days.
The defendant’s counsel responded
with a motion to withdraw
pursuant to Anders, noting that the
wavier did not deprive the court of
jurisdiction (because the question
of the waiver’s validity gives the
court jurisdiction), but also
pointing out that because the
wavier was in fact valid, any
appeal would be frivolous. The
Court of Appeals noted that such a
procedure was appropriate under
the circumstances. In other words,
where the government files such a
motion, a response which complies
with Anders will be construed as an
Anders brief. The defendant will
be given 30 days to respond, as
with other cases where an Anders
brief is filed. The court also noted
that extensions would be granted to
counsel in order to have an
opportunity to completely review
the record.

United States v. Kelly, 337 F.3d
897 (7th Cir. 2003; No. 02-2226).
In prosecution for importation of
heroin, the Court of Appeals
rejected the defendant’s argument
the government breached the plea
agreement by failing to file a
motion for downward departure
based upon the defendant’s
substantial assistance. Although
the defendant cooperated
extensively with the government,
he refused to go on a car ride with
government agents in an effort to
locate a house. Based on this
refusal, the government refused to
file the downward departure
motion. The court did not make an

an attack on the informant’s indegendent determination of
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whether the defendant’s conduct
constituted a breach, but rather
took the government’s conclusion
as determinative. Although the
Court of Appeals concluded that
the district court erred by failing to
make an independent finding
regarding the alleged breach, the
court also noted that a judicial
failure to make a formal finding of
substantial breach can be harmless
where there was sufficient
evidence before the district court
to make such a finding (although
other circuits have held that the
government’s breach of a plea
agreement is never subject to
harmless-error analysis). Applying
this principle, the court concluded
that the district court’s error was
harmless because the defendant’s
refusal to take the ride amounted to
a substantial breach of the plea
agreement.

United States v. Sowemimo, 335
F.3d 567 (7th Cir. 2003; No. 01-
3558). In prosecution for drug
related offenses, the defendant
argued that the district court erred
when it failed to compel the
government to make a 5K1.1
motion for downward departure
after the defendant had provided
the government with valuable
cooperation, but then ceased to
cooperate. The Court of Appeals
noted that although the
government may not unilaterally
decide whether a defendant has
substantially breached the terms of
a plea agreement in deciding
whether it is bound to move for a
downward departure per the
parties’ agreement, the defendant
in this case actually admitted at
sentencing that he in fact stopped
cooperating with the government.
This admission eliminated the need
to hold an evidentiary hearing and
relieved the government of its
obligation to move for a downward
departure. That the defendant’s
cooperation was significant before
he experienced a change of heart
did not change the fact that he

failed to continue to cooperate as
he was asked to do. Indeed, the
parties did not include any
provisions for a partial fulfillment
of the terms of the plea bargain
and the Court refused to write such
a clause into their agreement.

United States v. Bennett, 332 F.3d
1094 (7th Cir. 2003; No. 02-3176).
Upon consideration of a
defendant’s challenge to the
validity of his guilty plea, the
Court of Appeals outlined the
procedures required before
acceptance of a plea which is part
of a broader deal involving other
defendants. Specifically, the
defendant and his co-defendant
both pled guilty to various mail
and wire fraud charges. Without
informing the court at the time of
the defendant’s plea, the
government had entered into an
agreement with the co-defendant
whereby the government
conditioned a 2-level reduction in
the co-defendant’s offense level on
the defendant entering a plea. The
defendant argued that the
government’s failure to disclose
this “package deal,” or “wired
plea,” violated Rule 11. The Court
of Appeals, addressing this issue
for the first time, held that the
government must advise the
district court of any package deals
or wired pleas during the Rule 11
plea colloquy of any defendant
involved in the deal. The
possibility of coercion resulting
from plea agreements linking
multiple defendants together, or
defendants and third persons
together, argues for the adoption of
this rule. Therefore, the
prosecution must comply with this
rule or face the penalty of
withdrawal of the accepted plea.
Upon disclosure of a package deal,
the district court should make a
more detailed examination as to
the voluntariness of each
defendant’s guilty plea pursuant to
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the package deal. The Court,
however, adopted the rule
prospectively, and found that in the
defendant’s case, the defendant
would not have pled differently
had the package deal been
disclosed.

HABEAS CORPUS

Piggie v. Cotton, __ F.3d ___ (7th
Cir. 2003; No. 03-1067). Upon
appeal from the denial of a 2254
petition, the Court of Appeals
reversed and held that Indiana’s
Conduct Adjustment Board
violated Brady when refusing to
allow the petitioner to view a
videotape used to convict him of
battery. Specifically, the CAB
viewed a videotape which
allegedly showed the petitioner
battering a prison guard. The CAB
relied upon this tape in convicting
him, but never allowed the
petitioner to view the tape due to a
blanket policy prohibiting inmates
from viewing security tapes. On
appeal, the Court of Appeals noted
that Brady applies to prison
disciplinary proceedings. The
district court, however, held to the
contrary and failed to conduct an in
camera review of the tape to
determine if it contained
exculpatory evidence. Moreover,
because the court did not know
what the videotape contained, it
could not say that the failure to
disclose the tape to the inmate was
harmless. Thus, the Court of
Appeals remanded the case to the
district court for a determination of
whether the prison had a legitimate
security reason for refusing to
allow the petitioner to view the
tape and, if not, whether the error
was harmless.

Altman v. Benik, 337 F.3d 764 (7th
Cir. 2003; No. 03-2737). Upon
consideration of a request to file a
second or successive petition under
§ 2254, the Court of Appeals held
that a previous petition dismissed
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as untimely counts for purposes of
§ 2244(b). In so holding, the court
noted that not every petition filed
in the district court counts as a first
petition, such as those dismissed
for technical or procedural
deficiencies that the petitioner can
cure before refiling. For untimely
petitions, however, the petitioner is
incapable of curing the defect
underlying the district court’s
judgment, and permission from the
Court of Appeals must therefore be
obtained before filing another
petition after the first petition has
been dismissed as untimely.

Harris v. McAdory, 334 F.3d 665
(7th Cir. 2003; No. 02-1620).
Upon consideration of a 2254
petition, the Court of Appeals
affirmed the district court’s finding
that the petitioner had procedurally
defaulted his ineffective assistance
of counsel claim by failing to
present the claim to the state
courts. The petitioner did not
dispute that he failed to raise the
issue, but instead argued that he
established sufficient cause to
excuse the default. Specifically,
he argued that he established cause
because of (1) his pro se status; (2)
his borderline mental retardation;
and (3) his organic brain
dysfunction. The Court of
Appeals rejected all of these
grounds, noting that cause
sufficient to excuse a procedural
default most involve some
objective factor external to the
defense which precludes the
petitioner’s ability to pursue his
claim in state court. Examples of
such causes include interference by
officials or that the factual or legal
basis for a claim was not
reasonably available to counsel. In
the present case, the Court noted
that it had already previously held
that pro se status does not provide
sufficient cause to excuse a
default. Regarding mental
retardation, although the Court had
never explicitly ruled on the issue,

from a source within the petitioner
is unlikely to qualify as an external
impediment. Moreover, his claim
was belied by the fact that he had
gainful employment as a security
guard at the time of his underlying
crime and prepared a 60-page pro
se petition in the state court.
Finally, regarding the organic
brain dysfunction, the Court
concluded that the petition had
failed to present plausible evidence
of the condition.

Gibbs v. VanNatta, 329 F.3d 582
(7th Cir. 2003; 01-2246). Upon
appeal from the denial of a habeas
corpus petition, the Court of
Appeals affirmed the denial, but
found that the petitioner’s
appellate counsel was ineffective.
The petitioner was prosecuted in
state court for 19 theft counts and
19 burglary counts. At his trial,
the state introduced evidence of 39
other, unrelated burglaries to show
the petitioner’s modus operandi.
The petitioner was convicted of all
charged counts and also found by
the jury to be a habitual offender
because he had accumulated two
prior unrelated felony convictions.
On appeal in the Indiana state
court, appellate counsel challenged
the introduction of evidence on the
unrelated 39 burglaries as it related
to his convictions for theft and
burglary. He did not, however,
argue that their introduction tainted
the jury’s habitual offender
finding. The Indiana court of
appeals vacated most of the counts
of conviction, but affirmed the
habitual offender finding, given
that it was not challenged on
appeal. Then, in the state post-
conviction proceedings, the
petitioner argued that his appellate
counsel was ineffective for failing
to challenge the habitual offender
finding, but the Indiana court
found that the petitioner could not
show that he was actually innocent
of the habitual offender charge.
The Seventh Circuit held that the
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standard, noting that the defendant
need not show he is innocent of the
charge, but only that with effective
assistance, he would have had a
shot at acquittal. He had such a
shot in Indiana, for Indiana’s
Constitution allows the jury to be
not only the finders of fact, but also
the interpreters of law in a case.
This unusual grant of authority to
Indiana juries opened the door to
the petitioner’s trial counsel to
argue (as he in fact did a